
		

Agenda Item:  11
Meeting Date: 10/23/2026

Item:			   Discussion of, and Possible Action on, Comments Received During 45-Day 
Comment Period Regarding Proposed Adoption of CCR, Title 16, Section 
1399.361, Home and Community-Based Respiratory Tasks and Services

Item Summary:  	 Staff is presenting the comments received during the 45-day public 
comment period for proposed CCR section 1399.361, Home and 
Community-Based Respiratory Tasks and Services, along with staff’s 
recommended responses for the Board’s review and approval.

			   The proposed regulation identifies the respiratory care tasks and services 
LVNs may perform in specified exempt settings. The 45-day public comment 
period closed on September 28, 2026.

			   Board approval of the recommended responses will allow staff to proceed 
with the remaining steps of the rulemaking process.

 Board Action:	      1.  President calls the agenda item and it is presented by or as directed by the 
President.

  	       	 2.	 President requests motion:

			   -	 move to accept the Board staff’s recommended comment responses 
as presented or as amended during the meeting, and adopt the proposed 
regulatory text for section 1399.361 as noticed on August 14, 2026; 
authorize the Executive Officer to take all steps necessary to complete the 
rulemaking, and adopt the proposed regulations as noticed.

			   - any other appropriate motion. 

		  3.	 President may request if there is a second to the motion, if not already 
made.

		  4.	 Board member discussion/edits (if applicable).

		  5.	 Inquire for public comment / further Board discussion as applicable.

		  6.	 Repeat motion and vote: 1)  aye, in favor, 2) no, not in favor, or 3) abstain.  
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Background  
 
At its November 14, 2025, meeting, the Board approved proposed regulatory text for California 
Code of Regulations (CCR), Title 16, Section 1399.361, Home and Community-Based 
Respiratory Tasks and Services, to begin the regular rulemaking process. 
 
The proposed regulation identifies the respiratory care tasks and services that licensed 
vocational nurses (LVNs) may perform in specified exempt settings under Business and 
Professions Code section 3765. 
 
As required by the Administrative Procedure Act, the proposed regulation was released for a 45-
day public comment period beginning August 14, 2026, and ending September 28, 2026. The 
Board received comments during this period. 
 
During the rulemaking process, Senate Bill (SB) 1304 was signed into law, amending Business 
and Professions Code section 3765 effective January 1, 2027. Staff considered these statutory 
changes when reviewing the comments and preparing the recommended responses. 
 
Staff reviewed the comments and prepared summaries and recommended responses for the 
Board’s consideration and approval. 
 
Attachments 
 
Provided with this item are the following attachments: 

1. Proposed regulatory text released for the 45-day public comment period. 
2. Staff-prepared summaries of comments with recommended responses. 
3. Written comments received during the 45-day public comment period. 

 
At This Meeting 
 
Board members will have an opportunity to review the comments received during the 45-day 
public comment period and staff’s recommended responses. 
 
The Board will consider whether to approve the recommended responses as presented or with 
modifications. Approval will allow staff to proceed with the remaining steps of the rulemaking 
process. 
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DEPARTMENT OF CONSUMER AFFAIRS 
TITLE 16. RESPIRATORY CARE BOARD OF CALIFORNIA 

 
PROPOSED REGULATORY LANGUAGE 

Home and Community-Based Respiratory Tasks and Services 
 

 

Legend: Added text is indicated with an underline. 

 Omitted text is indicated by (* * * *) 

 Deleted text is indicated by strikeout. 

 
 
ADD SECTION 1399.361 of Division 13.6 of Title 16 of the California Code of 
Regulations to read as follows: 
 
§ 1399.361. Exemption for Licensed Vocational Nurses to Perform Specified 
Respiratory Care Tasks and Services  

(a) For the purposes of subdivisions (i) and (j) of section 3765 of the Business and 
Professions Code, a licensed vocational nurse may perform the following 
respiratory care tasks and services:  

(1) Ventilator Reconnection, Change-Out, and Circuit Management Tasks and 
Services 

(A) Authorized tasks and services include:  
1. Connecting a patient to a ventilator who may breathe 

independently at other times of the day.  
2. Transferring a patient from a stationary ventilator to a travel 

ventilator that has been preprogrammed by a physician or 
respiratory care practitioner. 

3. Changing out to a backup ventilator that has been 
preprogrammed by a physician or respiratory care practitioner 
when necessary. 

4. Reassembling or reattaching a ventilator circuit using 
standardized components as directed by the manufacturer or 
as prescribed by a physician, after cleaning, replacement, 
ventilator change-out, or in response to an emergency. 

5. Connecting or disconnecting the ventilator circuit as needed.  
6. Changing to an alternative ventilator setting that has been 

preprogrammed by a physician or respiratory care practitioner. 
7. Reconnection, change out or replacement of heat moisture 

exchanger (HME) or other humidification device. 
8. Filling, refilling, or cleaning a heater humidifier water chamber.  
9. Using a manual resuscitation device (bag-valve mask) for a 

ventilated patient during an emergency. 
(B) Tasks and services not authorized include:  

1. Programming or configuring a ventilator pursuant to 
prescription for initial use by a home care provider.  
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2. Initiating or modifying any ventilator setting.  
3. Performing the initial build or configuration of a ventilator circuit.  

(2) Ventilator Alarm Management Tasks and Services 
(A) Authorized tasks and services include:  

1. Verifying and testing ventilator alarms prior to patient 
connection.  

2. Responding to ventilator alarms by identifying the cause and 
either taking corrective action within the LVN’s training and 
competency or escalating to the supervising provider. 

3. Silencing alarms temporarily when the cause has been or is 
being resolved within the LVN’s training and competency. 

(B) Tasks and services not authorized include:  
1. Programming or adjusting alarm parameters from a locked 

settings menu. 

(3) Non-Invasive Ventilation (NIV) Mask and Strap Management Tasks and 

Services  

(A) Authorized tasks and services include:  

1. Applying the NIV mask to a patient for ventilator use, including 

securing straps to ensure proper fit and seal. 

(4) Ventilator Oxygen Concentration Management Tasks and Services 

(A) Authorized tasks and services include:  

1. Adjusting the oxygen concentration delivered through a 

ventilator, provided it does not involve changing the ventilator’s 

programmed settings.  

(5) Aerosol Treatment Administration Tasks and Services  

(A) Authorized tasks and services include:  

1. Configuring and applying tracheostomy masks, face masks, 

and inline ventilator circuits for the purpose of administering 

nebulized medications. 

2. Connecting and disconnecting aerosol delivery circuits as 

needed. 

3. Performing pre-treatment assessments.  

4. Administering preoxygenation.  

5. Using prescribed medical gas mixtures during treatments.  

6. Conducting post-treatment assessments.  

7. Activating ventilator controls (e.g., pushing nebulizer delivery 

buttons) when applicable to provide aerosol treatments.  

8. Aerosolized Medication Delivery, for example: 

a. Metered dose inhalers (both independent devices and 

those connected to ventilator or tracheostomy tubes). 

b. Medication delivery via ventilators.  

c. Specialized medication delivery for antibiotics. 



 
 
Respiratory Care Board  Proposed Regulatory Text  Page 3 of 5 
CCR 1399.361  Home and Community-Based Respiratory Tasks and Services  08/03/26 

d. Treatments delivered via Continuous Positive Airway 

Pressure (CPAP) and Non-invasive Positive Pressure 

Ventilation (NiPPV) devices. 

(6) Ventilator Weaning Tasks and Services  

(A) Authorized tasks and services include:  

1. Performing “sprints” off the ventilator for progressively 

increasing periods of time. 

(B) Tasks and services not authorized include:  

1. Independently managing or directing the ventilator weaning 

process. 

(7) Oxygen Management Tasks and Services 

(A) Authorized tasks and services include:  

1. Reconnection, change-out, or replacement of the oxygen circuit 

or tubing. 

2. Adjustment of oxygen liter flow or oxygen concentration from 

oxygen tanks.  

3. Applying, adjusting, or maintaining tracheostomy oxygen 

interfaces.  

(8) Tracheostomy Care Tasks and Services  

(A) Authorized tasks and services include: 

1. Inflating and deflating the tracheostomy cuff. 

2. Placement or removal of an external speaking valve or 

tracheostomy cap as prescribed by a physician. 

3. Removal or replacement of the tracheostomy tube, including 

inner and outer cannula.  

4. Reconnection, change out or replacement of heat moisture 

exchanger (HME) or other humidification device from a 

tracheostomy tube. 

5. Filling, refilling, or cleaning a heater humidifier water chamber.  

6. Using a manual resuscitation device (bag-valve mask) to 

provide emergency ventilation for a patient with a 

tracheostomy. 

7. Hygiene care including replacement of tracheostomy ties and 

gauze and cleaning of the stoma sites. 

(B) Tasks and services not authorized include: 

1. Clinical assessment of whether a speaking valve or 

tracheostomy cap is appropriate for use. 

(9) Troubleshooting Artificial Airway Management Tasks and Services  

(A) Authorized tasks and services include:  

1. Checking that the tracheostomy tube is correctly positioned and 

clear.  

2. Identifying and correcting common airway issues such as 

blockages or dislodgement.  
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3. Making selections or adjustments only within the options 

explicitly prescribed by a physician.  

(B) Tasks and services not authorized include: 

1. Making clinical decisions regarding the type, size, or style of 

tracheostomy tube beyond the options prescribed by a 

physician. 

(10) Assessment and Response to Patient Respiratory Status Tasks and 

Services  

(A) Authorized tasks and services include: 

1. Observing patients for signs and symptoms of respiratory 

distress.  

2. Taking appropriate action, such as calling 911, in response to 

respiratory distress.  

(11)  Respiratory Treatments, Therapies, and Device Management Tasks and  

  Services  

(A) Authorized tasks and services include:  

1. Instruction, assistance, assembly, operation, connection, 

disconnection, and troubleshooting of the following respiratory 

treatments and devices as applicable: 

2. Lung Inflation Techniques, for example: 

a. Intrapulmonary Percussive Ventilator (IPV) treatments 

and percussive vest therapy. 

3. Bronchial Hygiene, for example: 

a. Manual chest percussion therapy.  

b. Cough assist machines, including activating ventilator 

cough assist functions when applicable. 

4. Humidification Techniques, for example: 

a. Air compressors for cool mist, heater, and humidifier 

functions. 

5. Respiratory Monitors, for example: 

a. Apnea monitors. 

b. Pulse oximetry. 

6.  Oxygen Delivery, for example: 

a. Nasal cannula. 

b. Oxygen mask. 

c. Direct tracheostomy interfaces (high flow 

oxygen/humidifier devices).  

7. Device power supply management.  

(12) Suctioning Tasks and Services  

(A) Authorized tasks and services include: 

1. Nasal tracheal suctioning, including deep suctioning.  

2. Suctioning via tracheostomy, including surface and deep 

suctioning.  
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3. Suctioning via stoma, including surface and deep suctioning. 

4. Oral suctioning.  

(13) Documentation Tasks and Services  

(A) Authorized tasks and services include:  

1. Documenting all care provided.  

2. Recording observations of patients’ status and responses.  

(14) Education and Instruction Tasks and Services  

(A) Authorized tasks and services include: 

1. Providing instruction on the proper operation or application of 

respiratory devices, procedures, or therapies for which the LVN 

has received training.  

2. Offering advice or instruction regarding safety hazards related 

to respiratory care.  

 
Note: Authority cited: Sections 3722 and 3765, Business and Professions Code. 
Reference: Section 3765, Business and Professions Code.   
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TITLE 16. PROFESSIONAL AND VOCATIONAL REGULATIONS 
DIVISION 13.6. RESPIRATORY CARE BOARD OF CALIFORNIA 

ARTICLE 6. SCOPE OF PRACTICE 
DEPARTMENT OF CONSUMER AFFAIRS 

 
COMPILATION OF COMMENTS RECEIVED DURING 45-DAY COMMENT PERIOD: 

Home and Community-Based Respiratory Tasks and Services 
 
The Respiratory Care Board’s (Board) summary of and response to the comments 
received is presented below. 
 
Comment 1:  Jenny McLelland 
   Email Dated August 16, 2026 
 
The commenter requests clarification regarding whether the ventilator reconnection, 
change-out, circuit management, and alarm management tasks identified in section 
1399.361(a)(1) and (2) also apply to non-invasive ventilation devices such as CPAP and 
BiPAP when used by patients in exempt settings. The commenter states that a change 
to the regulatory text may not be necessary but recommends that the issue be clarified 
in future implementation guidance. 
 
Recommended Response to Comment: 
The Board agrees with the commenter that the authorized ventilator-related tasks and 
services identified in section 1399.361 apply, as applicable, to non-invasive ventilation 
devices such as CPAP and BiPAP when used in an exempt setting. 
 
The Board also agrees that additional guidance may be helpful to distinguish the 
respiratory tasks and services LVNs may perform in exempt settings under section 
1399.361 from the basic respiratory tasks and services addressed in section 1399.365. 
The Board will consider this issue when developing implementation guidance for these 
regulations. 
 
Because the commenter does not request a change to the regulatory text and the Board 
does not believe additional regulatory language is necessary to provide this clarification, 
no change to the proposed text is necessary. 
 
Comment 2:  California Association of Health Facilities (CAHF) 
   Email Dated September 24, 2026 
 
The commenter expresses concern regarding the timing of the proposed regulation in 
relation to the January 1, 2027, effective date of SB 1304. The commenter states that 
statutory references in proposed section 1399.361 will become outdated when SB 1304 
takes effect and recommends that the Board clarify that section 1399.361 will become 
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effective after January 1, 2027, and revise the regulation to align with the amended 
statute. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.361 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 3:  California Association of Health Facilities (CAHF) 
   Email Dated: September 24, 2026 
 
The commenter recommends restructuring section 1399.361 so that section 1399.365 
serves as the foundational respiratory care framework and section 1399.361 identifies 
only the additional respiratory tasks and services LVNs may perform in exempt settings. 
The commenter states that the proposed structure creates overlapping lists of 
authorized tasks and may create confusion for providers, employers, licensees, and 
others attempting to determine what LVNs may perform in different settings. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to the proposed text based on this comment. 
 
Section 1399.361 is intended to provide LVNs and employers in exempt settings with a 
single list of the respiratory tasks and services LVNs may perform in those settings. 
Requiring LVNs and employers to consult both section 1399.361 and section 1399.365 
to determine the full range of respiratory tasks and services an LVN may perform in an 
exempt setting would require them to assemble the applicable requirements from 
multiple regulations. 
 
Because section 1399.361 applies specifically to LVNs working under the statutory 
exemptions identified in Business and Professions Code sections 3765(i) and (j), the 
Board believes maintaining a comprehensive list in section 1399.361 provides greater 
clarity for the individuals and entities subject to the regulation.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 4:  California Association of Health Facilities (CAHF) 
   Email Dated September 24, 2026 
 
The commenter states that certain suctioning activities identified in section 1399.361 
are now expressly included within the practice of vocational nursing under SB 1304 and 
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may therefore be performed by LVNs without relying on an exemption. The commenter 
recommends that activities already within the practice of vocational nursing not be 
included in the list of respiratory tasks and services authorized by section 1399.361. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to remove the 
suctioning activities from section 1399.361. 
 
The Board recognizes that the Vocational Nursing Practice Act authorizes certain 
suctioning activities and that those activities are not considered respiratory care when 
performed within the limits established by that statute. However, the suctioning activities 
authorized by section 1399.361 are not necessarily limited to those same parameters. 
 
For example, oral suctioning performed within the oral cavity is included within the 
practice of vocational nursing. Section 1399.361 uses the broader term “oral suctioning” 
because an LVN working under an applicable statutory exemption may perform oral 
suctioning beyond the limits otherwise established for vocational nursing. The Board 
does not believe it is necessary or helpful to divide oral suctioning into separate tasks 
based on the point at which the activity becomes respiratory care. 
 
Section 1399.361 is intended to provide LVNs and employers in exempt settings with a 
complete list of the respiratory tasks and services LVNs may perform in those settings.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 5:  California Association of Health Facilities (CAHF) 
   Email Dated September 24, 2026 
 
The commenter suggests that the Board, in collaboration with the Board of Vocational 
Nursing and Psychiatric Technicians, consider developing regulations similar in 
specificity to section 1399.361 that identify tasks LVNs may perform in non-exempt 
settings. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to the proposed text based on this comment. 
 
Section 1399.365 already establishes the basic respiratory tasks and services that may 
be performed in all settings. Section 1399.361 serves a different purpose. It identifies 
the additional respiratory tasks and services that LVNs may perform when working 
under an applicable exemption established by Business and Professions Code sections 
3765(i) and (j). 
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Accordingly, the Board believes sections 1399.365 and 1399.361 together provide the 
appropriate regulatory framework for distinguishing between basic respiratory tasks and 
services that may be performed outside the exempt settings and additional respiratory 
tasks and services authorized for LVNs in applicable exempt settings.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 6:  LeadingAge California 
   Email Dated September 24, 2026 
 
The commenter supports the proposed clarification of respiratory care services LVNs 
may perform in exempt settings and generally agrees that the services identified in 
proposed section 1399.361 reflect an appropriate LVN scope of practice. However, the 
commenter states that SB 1304 establishes additional statutory authority for certain 
respiratory care-related services, including specific suctioning tasks, and recommends 
delaying final adoption until section 1399.361 is aligned with the new statutory 
framework. 
 
Recommended Response to Comment: 
The Board appreciates the commenter’s support for the proposed regulation and agrees 
that section 1399.361 should accurately reference the applicable provisions of Business 
and Professions Code section 3765 as amended by SB 1304. The Board intends to 
address the necessary conforming changes pursuant to section 100 of title 16 of the 
California Code of Regulations. 
 
The Board otherwise declines to delay the rulemaking. Section 1399.361 provides 
needed clarification regarding the respiratory tasks and services LVNs may perform in 
exempt settings.  
 
Comment 7:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how proposed section 1399.361 will be 
revised to align with the statutory changes enacted through SB 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.361 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
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Comment 8:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests that the Board clearly identify which provisions of the 
proposed regulations apply, and which do not apply, to skilled nursing facilities and 
subacute ventilator units. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to the proposed text based on this comment. 
 
Section 1399.361 applies only when an LVN is performing respiratory care under one of 
the statutory exemptions identified in Business and Professions Code sections 3765(i) 
and (j). Section 1399.361 does not expand those statutory exemptions to settings that 
are not identified by the Legislature.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 9:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests that the Board define the distinction between tracheostomy-
tube suctioning that remains within the tracheostomy tube and deep suctioning. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add a separate 
definition to section 1399.361. 
 
As part of SB 1304, the Vocational Nursing Practice Act was amended to identify 
tracheostomy tube suctioning that remains within the tracheostomy tube as part of the 
practice of vocational nursing. Section 1399.361 identifies additional respiratory tasks 
and services an LVN may perform when working under an applicable statutory 
exemption, including suctioning as specified in the regulation. 
 
The Board believes the proposed language, read together with the applicable statutory 
provisions, sufficiently identifies the activities authorized in exempt settings.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 10:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests that the regulations require documented trainer qualifications, 
return demonstration, and competency validation for LVNs performing respiratory care. 
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Recommended Response to Comment: 
The Board agrees that appropriate training and competency are important to the safe 
performance of respiratory care by LVNs in exempt settings. However, the Board 
declines to add these requirements to section 1399.361. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an applicable exempt setting. SB 1304 establishes patient-specific and task-specific 
training requirements for LVNs performing respiratory care in exempt settings. The 
Board is developing separate regulations to implement those requirements, including 
requirements related to training and competency. 
 
Because those requirements will be addressed through the Board’s regulations 
implementing SB 1304, the Board does not believe it is necessary to add them to 
section 1399.361. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 11:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding escalation requirements when an LVN 
encounters a ventilator alarm, secretion problem, desaturation, or suspected ventilator 
malfunction. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add additional 
escalation procedures to section 1399.361. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an exempt setting. Patient-specific escalation procedures may vary based on the 
patient’s condition, respiratory equipment, orders, care plan, and the circumstances 
requiring escalation. 
 
SB 1304 establishes patient-specific and task-specific training requirements for LVNs 
performing respiratory care in exempt settings. The Board’s regulations implementing 
those requirements will further address training related to the safe performance of 
authorized respiratory care, including appropriate response and escalation when issues 
arise. 
 
No change to the proposed text is necessary in response to this comment. 
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Comment 12:  Los Angeles Unified School District, California School Nurses 
Organization, Association of California School Administrators, 
SELPA Administrators of California, Alameda County Office of 
Education, Office of the Riverside County Superintendent of 
Schools, and Santa Clara County Office of Education 

   Email Dated September 28, 2026 
 
The commenters state that SB 1304 amended and renumbered Business and 
Professions Code section 3765 and recommend replacing references to former 
subdivisions (i) and (j) in section 1399.361 with the corresponding references in the 
newly amended statute. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.361 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 13:  Los Angeles Unified School District, California School Nurses 

Organization, Association of California School Administrators, 
SELPA Administrators of California, Alameda County Office of 
Education, Office of the Riverside County Superintendent of 
Schools, and Santa Clara County Office of Education 

 Email Dated September 28, 2026 
 
The commenters recommend section 1399.361 also reference paragraph (10) of 
subdivision (a) of Business and Professions Code section 3765. The commenters state 
that including paragraph (a)(10) is necessary to avoid conflict with Education Code 
section 49423.5, which authorizes an LVN under the supervision of a credentialed 
school nurse to provide basic respiratory services authorized by Business and 
Professions Code section 3765(a)(10). 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add Business 
and Professions Code section 3765(a)(10) to section 1399.361. 
 
Business and Professions Code section 3765(a)(10) authorizes LVNs to perform 
suctioning and other basic respiratory tasks and services identified by the Board 
through section 1399.365. Section 3765(a)(10) does not provide the broader exemption 
applicable to LVNs working in the exempt settings addressed by section 1399.361. 
Education Code section 49423.5 similarly authorizes an LVN, under the supervision of a 
credentialed school nurse, to provide the basic respiratory services authorized by 
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Business and Professions Code section 3765(a)(10). It does not expand those services 
to include the additional respiratory tasks and services authorized under section 
1399.361. 
 
Section 1399.361 is intended to implement the statutory exemptions applicable to the 
settings identified by the Legislature. Adding section 3765(a)(10) would therefore 
expand the application of section 1399.361 beyond the exemptions it is intended to 
implement.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 14:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how to determine which statutory 
exemption applies to a particular care arrangement, including arrangements involving 
individually employed nurses, agency-employed nurses, and registry nurses. The 
commenter also requests clarification regarding applicable operative dates and states 
that a residential address or payment authorization alone should not establish that the 
requirements of an exemption have been met. 
 
Recommended Response to Comment: 
The Board agrees that an individual care arrangement must meet the applicable 
statutory requirements in Business and Professions Code sections 3765(i) and (j) in 
order to qualify for an exemption. The location where care is provided, the source of 
payment, or the manner in which an LVN is employed does not, by itself, establish that 
the requirements of a statutory exemption have been met. 
 
However, the Board declines to add separate criteria to section 1399.361 for individually 
employed, agency-employed, or registry nurses. Whether a particular arrangement 
qualifies for an exemption depends on whether the conditions established in Business 
and Professions Code section 3765 are met. Section 1399.361 does not establish 
eligibility for those exemptions. Rather, it identifies the respiratory tasks and services an 
LVN may perform when the applicable statutory exemption and its conditions have been 
satisfied. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 15:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how the reconnection and transfer 
provisions in section 1399.361(a)(1) apply to a patient who cannot breathe 
independently at any time. The commenter also requests guidance regarding continuity 
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of ventilation during equipment transfers or failures and the patient-specific preparation 
and competency needed before an LVN accepts an independent assignment. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to section 1399.361 based on this comment. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an exempt setting. The tasks authorized by the regulation do not change based on 
whether a patient is continuously dependent on mechanical ventilation. 
 
The Board recognizes that safely performing these tasks for a patient who is 
continuously ventilator dependent may require patient-specific preparation and training. 
SB 1304 establishes patient-specific and task-specific training requirements for LVNs 
performing respiratory care in exempt settings. The Board’s regulations implementing 
those requirements will further address the training needed to safely perform authorized 
tasks based on the needs of the individual patient. 
 
Section 1399.361 is not intended to establish patient-specific procedures for equipment 
transfers, equipment failures, or continuity of ventilation. Those procedures will depend 
on the patient’s needs, equipment, orders, care plan, and applicable emergency 
procedures.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 16:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding the reference to a “supervising provider” 
in section 1399.361(a)(2)(A)2, particularly when an LVN provides care in a home 
without a home health agency structure. The commenter asks how the supervising 
provider is designated, what availability is required, how the LVN contacts that person, 
and what the LVN should do if that person is unavailable. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add these 
requirements to section 1399.361. 
 
Business and Professions Code section 2859 provides that vocational nursing is 
performed under the direction of a licensed physician and surgeon or registered nurse. 
This requirement does not depend on the LVN working within a home health agency or 
other specific organizational structure. 
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Section 1399.361(a)(2)(A)(2) allows an LVN responding to a ventilator alarm to take 
corrective action when that action is within the LVN’s training and competency or to 
escalate the issue to the supervising provider. 
 
The specific arrangements for contacting the appropriate provider, availability and 
backup contacts, and actions to take when additional clinical assistance is needed may 
vary depending on the patient and care arrangement and are not appropriately 
established as a single procedure in section 1399.361. 
 
SB 1304 establishes patient-specific and task-specific training requirements for LVNs 
performing respiratory care in exempt settings. The Board will consider appropriate 
response and escalation as part of the regulations implementing those training 
requirements.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 17:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how training and competency should 
account for a patient’s specific tracheostomy configuration and baseline. The 
commenter also requests clarification regarding documentation of prescribed options 
and escalation instructions. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add these 
requirements to section 1399.361. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an exempt setting and the limitations on those activities. It is not intended to establish 
patient-specific training or competency requirements for each individual patient. 
 
The Board agrees that an LVN’s preparation to provide respiratory care should take into 
account the needs of the individual patient and the equipment and respiratory care used 
by that patient. SB 1304 establishes patient-specific and task-specific training 
requirements for LVNs performing respiratory care in exempt settings. The Board’s 
regulations implementing those requirements will further address the training and 
competency needed to safely perform authorized respiratory care for an individual 
patient. 
 
No change to the proposed text is necessary in response to this comment. 
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Comment 18:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding maintaining necessary patient-specific 
ventilation while emergency assistance is being summoned, while assistance is arriving, 
and during handoff. The commenter also requests that the regulatory framework 
support an individualized emergency response plan. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add these 
requirements to section 1399.361. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an exempt setting. It is not intended to establish patient-specific emergency response 
procedures. 
 
The Board agrees that emergency preparation for a patient receiving respiratory care 
should take into account the needs of the individual patient, including the patient’s 
respiratory equipment and care needs. SB 1304 establishes patient-specific and task-
specific training requirements for LVNs performing respiratory care in exempt settings. 
The Board’s regulations implementing those requirements will further address the 
training needed to safely provide care to an individual patient, including appropriate 
preparation for emergencies and escalation when necessary. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 19:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding who validates and documents patient-
specific competency, who maintains competency records when there is no home health 
agency employer, how competency should be reassessed following equipment or care-
plan changes, and the distinction between patient instruction regarding personal 
routines and professional validation of an LVN’s competency. 
 
Recommended Response to Comment: 
The Board agrees that patient-specific competency, documentation, and training 
responsibilities are important considerations when LVNs provide respiratory care in 
exempt settings. However, the Board declines to add these requirements to section 
1399.361. 
 
The purpose of section 1399.361 is to identify the respiratory tasks and services an LVN 
may perform in an exempt setting, rather than establish the requirements for training, 
competency validation, or maintenance of training records. 
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SB 1304 establishes patient-specific and task-specific training requirements for LVNs 
performing respiratory care in exempt settings. The Board will consider issues related to 
competency validation, documentation and recordkeeping, changes that may require 
additional training, and the roles of individuals involved in patient-specific training as 
part of the regulations implementing those requirements. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 20:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how a patient and prospective LVN can 
identify the clinical support necessary before an assignment is accepted, including 
responsibility for assessment, supervision, and escalation. The commenter also 
requests clarification regarding which responsibilities are governed by the Board’s 
regulations and which are governed by other authorities. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add additional 
requirements to section 1399.361. 
 
Section 1399.361 identifies the respiratory tasks and services an LVN may perform in 
an exempt setting. It does not establish or replace the supervision and other 
requirements applicable to the practice of vocational nursing. 
 
Business and Professions Code section 2859 provides that vocational nursing is 
performed under the direction of a licensed physician and surgeon or registered nurse. 
Section 1399.361 does not eliminate or modify that requirement when an LVN performs 
respiratory care under an applicable exemption. 
 
The Board recognizes that patients and LVNs also need to understand the patient-
specific training and clinical support necessary to safely provide respiratory care. SB 
1304 establishes patient-specific and task-specific training requirements for LVNs 
performing respiratory care in exempt settings. The Board will consider these 
implementation issues, including appropriate escalation and clinical support, as part of 
the regulations implementing those training requirements. 
 
Other requirements applicable to a particular care arrangement may arise under laws or 
regulations administered by other agencies or licensing boards and are outside the 
scope of this rulemaking.  
 
No change to the proposed text is necessary in response to this comment. 
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Comment 21:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests that the Board consider the implementation burden on 
patients and provide practical guidance, such as a checklist, addressing the applicable 
statutory exemption, orders, patient-specific training, competency validation, clinical 
contacts, documentation, and escalation procedures. 
 
Recommended Response to Comment: 
The Board appreciates the comment and recognizes the value of clear and accessible 
information for patients, LVNs, employers, and others implementing the respiratory care 
requirements. However, the Board declines to add these items to section 1399.361. 
 
The purpose of section 1399.361 is to identify the respiratory tasks and services an LVN 
may perform in an exempt setting. Several of the items identified by the commenter 
relate to the patient-specific and task-specific training requirements established by SB 
1304. The Board is developing regulations to implement those requirements and will 
consider the need for additional implementation guidance as that regulatory framework 
is developed. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 22:  California Hospital Association (CHA) 
   Email Dated September 28, 2026 
 
The commenter states that SB 1304 makes statutory changes, including identifying 
suctioning tasks LVNs may perform across settings, and recommends that the Board 
aligns section 1399.361 with the statutory framework established by SB 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.361 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 23:  California Hospital Association (CHA) 
   Email Dated September 28, 2026 
 
The commenter requests that the Board clarify that LVNs in any setting may place a 
non-invasive oxygen delivery mask on a patient when directed by a physician or 
registered nurse. 
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Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to section 1399.361 based on this comment. 
 
Section 1399.361 already authorizes LVNs working under the applicable exemptions in 
Business and Professions Code sections 3765(i) and (j) to perform the oxygen-related 
tasks identified in the regulation, including placement of an oxygen delivery device 
pursuant to an order. Therefore, no additional amendment to section 1399.361 is 
necessary to address this activity in exempt settings. 
 
To the extent the commenter requests clarification that LVNs may perform this activity in 
any setting, that issue is addressed through the Board’s rulemaking concerning basic 
respiratory tasks and services under section 1399.365 and will be addressed in 
response to the commenter’s comments on that rulemaking. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 24:  Pediatric Day Health Care Coalition (PDHCC) 
   Email Dated September 28, 2026 
 
The commenter supports the proposed regulation and states that the respiratory tasks 
and services identified in section 1399.361 are consistent with the tasks previously 
reviewed by stakeholders and with which the commenter agrees. 
 
Recommended Response to Comment: 
The Board appreciates the commenter’s support for the proposed regulation. No 
change to the proposed text is requested or necessary in response to this comment. 
 
Comment 25:  California Assisted Living Association (CALA) 
   Email Dated September 28, 2026 
 
The commenter supports the overall direction of the proposed regulations but requests 
additional flexibility for LVNs employed by co-located continuing care retirement 
communities that operate both exempt and non-exempt settings. The commenter 
requests that LVNs be permitted to provide respiratory care across the campus when 
exempt and non-exempt settings are co-located. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to the proposed text based on this comment. 
 
Business and Professions Code sections 3765(i) and (j) identifies the specific settings 
and circumstances that are exempt. Co-location of an exempt setting with a non-exempt 
setting does not extend the statutory exemption to the non-exempt setting. 
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The Board does not have authority through this rulemaking to expand the statutory 
exemptions established by the Legislature. Such a change would require an 
amendment to the statute.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 26:  California Assisted Living Association (CALA) 
   Email Dated September 28, 2026 
 
The commenter requests that section 1399.361 be revised to align with amendments to 
Business and Professions Code section 3765 enacted through SB 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.361 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
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