
		

Agenda Item:  12
Meeting Date: 10/23/2026

Item:			

Item Summary:  

Discussion of, and Possible Action on, Comments Received During the 45-
Day Comment Period Regarding Proposed Amendment of CCR, Title 16, 
Section 1399.365, Basic Respiratory Tasks and Services, and Discussion 
of, and Possible Action to, Initiate a Rulemaking to Make Further 
Amendments to CCR, Title 16, Section 1399.365, Basic Respiratory Tasks 
and Services 

Staff is presenting two separate regulatory actions involving CCR section 
1399.365, Basic Respiratory Tasks and Services, for the Board’s review 
and approval.

First, staff is presenting the comments received during the 45-day public 
comment period for the pending rulemaking to make the emergency 
amendment to section 1399.365 permanent, along with staff’s 
recommended responses. Staff is not recommending any changes to the 
proposed regulatory text. Board approval will allow staff to proceed with 
completing the pending rulemaking.

Second, staff is presenting additional proposed amendments to section 
1399.365 to further clarify which activities may be performed as basic 
respiratory tasks and services.

Because the second emergency readoption expires on January 5, 2027, 
staff recommends completing the pending rulemaking (referred to as a 
Certificate of Compliance in the emergency rulemaking context) without 
modifications and pursuing the additional amendments through a 
separate rulemaking after the after the Certificate of Compliance is 
complete. This will allow the Board to consider both actions at this 
meeting without delaying the process to make the emergency amendment 
permanent.

 Board Action:	 1. President calls the agenda item and it is presented by or as directed by
the President.

2. President requests motion:

- move to accept the Board staff’s recommended comment responses
and adopt the proposed regulatory text for section 1399.365 as
noticed on August 14, 2026; authorize the Executive Officer to take all
steps necessary to complete the rulemaking, and adopt the proposed
regulations as noticed.

- move to approve the proposed amended regulatory text for section
1399.365 as presented (or as amended during the meeting); direct staff
to submit the text to the Director of the Department of Consumer Affairs
and the Business and Consumer Services Agency for review; and, if no
adverse comments are received, authorize the Executive Officer to take

RESPIRATORY CARE BOARD
OF CALIFORNIA

Public protection is our highest priority.



all steps necessary to initiate the rulemaking process, including making 
any non-substantive changes to the package and setting the matter for 
a public hearing. If no adverse comments are received during the 45-
day comment period or at the public hearing, if requested, authorize the 
Executive Officer to take all steps necessary to complete the rulemaking 
and adopt the proposed regulations as noticed.

- any other appropriate motion.

3. President may request if there is a second to the motion, if not already
made.

4. Board member discussion/edits (if applicable).

5. Inquire for public comment / further Board discussion as applicable.

6. Repeat motion and vote: 1)  aye, in favor, 2) no, not in favor, or 3) abstain.
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Background  
 
California Code of Regulations (CCR), Title 16, Section 1399.365, Basic Respiratory Tasks and 
Services, identifies basic respiratory tasks and services that do not require an assessment and 
can thus be performed in any setting. 
 
At its November 14, 2025, meeting, the Board adopted an emergency amendment to section 
1399.365 to clarify that the regulation does not apply to licensed vocational nurses (LVNs) 
performing respiratory tasks and services in specified exempt settings under Business and 
Professions Code section 3765. 
 
At this meeting, the Board will consider two separate regulatory actions involving section 
1399.365. The first involves completing the pending rulemaking to make the emergency 
amendment permanent. The second involves approving additional proposed amendments to the 
same section, which will be pursued through a separate rulemaking after the pending 
rulemaking is complete. 
 
Emergency Regulation and Pending Rulemaking 
 
The Office of Administrative Law (OAL) approved the emergency amendment on January 12, 
2026. The Board subsequently obtained approval for two emergency readoptions to allow 
additional time to complete the regular rulemaking process. 
 
The emergency regulation history is as follows: 

• January 12, 2026: Initial emergency amendment became effective. 

• July 9, 2026: First emergency readoption became effective. 

• October 7, 2026: Second emergency readoption became effective. 
 
Under the Administrative Procedure Act, an emergency regulation may generally be readopted 
no more than twice, with each readoption extending the regulation for an additional 90 days. 
The second readoption is the final extension available through this process and is scheduled to 
expire on January 5, 2027. To prevent the emergency amendment from expiring, the Board 
must submit a certificate of compliance to OAL within the applicable timeframe. 
 
The proposed amendment was released for a 45-day public comment period beginning August 
14, 2026, and ending September 28, 2026. 
 
Staff reviewed the comments received during this period and prepared recommended 
responses for the Board’s consideration. Staff is not recommending any changes to the 
proposed regulatory text. 
 
Approval of the recommended responses will allow staff to proceed with the remaining steps 
necessary to complete the pending rulemaking and make the emergency amendment 
permanent. 
 
Additional Proposed Amendments to Section 1399.365 
 
While completing the pending rulemaking, staff identified the need for additional clarification 
regarding certain activities performed as basic respiratory tasks and services. 
Staff prepared additional proposed amendments to section 1399.365 addressing suctioning, 
oxygen administration, and continuous positive airway pressure (CPAP) and bilevel positive 
airway pressure (BiPAP) devices. 
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Suctioning 
Senate Bill (SB) 1304 amended the Vocational Nursing Practice Act to allow certain suctioning 
activities performed by LVNs as follows:  
 

2860. (a) This chapter confers no authority to practice medicine or surgery, to provide 
respiratory care services and treatment, or to undertake the prevention, treatment, or 
cure of disease, pain, injury, deformity, or mental or physical condition in violation of any 
provision of law. 
(b) (1) Notwithstanding subdivision (a), a licensed vocational nurse who has received 
training and who demonstrates competency satisfactory to their employer may, when 
directed by a physician and surgeon, perform respiratory tasks and services expressly 
identified by the Respiratory Care Board of California pursuant to subdivision (a) of 
Section 3702.5. 

(2) Notwithstanding paragraph (1), a licensed vocational nurse may perform the 
respiratory tasks and services as authorized under paragraph (9) of subdivision (a) of 
Section 3765. 

(c) Notwithstanding any other law except subdivision (a) of Section 2859, the practice of 
vocational nursing includes all of the following: 

(1) Oral suctioning performed within the oral cavity that does not enter the 
oropharynx or beyond. 
(2) Nasal suctioning performed within the nasal cavity that does not enter the 
nasopharynx or beyond. 
(3) Tracheostomy tube suctioning when the suctioning device remains within the 
tracheostomy tube and does not pass beyond the distal end of the tube. 
(4) Removal and replacement of an external speaking valve for purposes of 
suctioning the tracheostomy tube. 

 
The proposed regulatory amendments align section 1399.365 with the new suctioning 
provisions addressed in SB 1304.  
 
Oxygen Administration 
The proposed amendments clarify that administering or discontinuing oxygen pursuant to a 
patient’s medical order, including transferring an established oxygen supply between sources, 
may be performed as a basic respiratory task. 
 
The proposed language also clarifies that assessing a patient’s condition to determine whether 
oxygen therapy should be adjusted is still not considered a basic respiratory task. 
 
CPAP and BiPAP 
The proposed amendments clarify which limited activities involving CPAP and BiPAP devices 
may be performed as basic respiratory tasks. These activities include placing or removing a 
mask or interface and turning the device on or off pursuant to a medical order. 
 
The proposed language distinguishes these activities from setting up equipment, changing 
device settings, or adjusting the mask fit or seal, which are still not considered basic respiratory 
tasks. 
 
Separate Rulemaking Process 
 
Although both regulatory actions involve section 1399.365, staff recommend that they proceed 
through separate rulemaking processes. 
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The pending rulemaking is intended to make the existing emergency amendment permanent. 
Because the second emergency readoption is the final extension available and expires on 
January 5, 2027, completing this rulemaking within the required timeframe is a priority. 
 
Incorporating the additional proposed amendments into the pending rulemaking may require 
further public notice and comment, potentially delaying submission of the certificate of 
compliance to OAL and risking expiration of the emergency amendment. 
 
To avoid this delay, staff recommends completing the pending rulemaking without modifying the 
proposed regulatory text. 
 
At the same time, staff is requesting the Board’s approval of the additional proposed 
amendments to section 1399.365. If approved, staff will pursue these amendments through a 
new, separate rulemaking after the pending rulemaking is complete. 
 
This approach allows the Board to consider both regulatory actions at the same meeting while 
keeping the rulemaking processes separate. It also allows staff to move forward with the 
additional clarifications without delaying making the emergency amendment permanent. 
 
Attachments 
 
Provided with this item is the following: 

1. Proposed Regulatory Text Released for the 45-Day Public Comment Period – CCR 
Section 1399.365, Basic Respiratory Tasks and Services 

2. Staff-Prepared Summaries of Comments with Recommended Responses 
3. Written Comments Received During the 45-Day Public Comment Period 
4. Additional Proposed Regulatory Text – CCR Section 1399.365, Basic Respiratory Tasks 

and Services 
 
At This Meeting 
 
Board members will have an opportunity to review and discuss two separate regulatory actions 
involving CCR section 1399.365. 
 
First, the Board will consider the comments received during the 45-day public comment period 
and staff’s recommended responses for the pending rulemaking. The Board will consider 
whether to approve the recommended responses as presented or with modifications, without 
changing the proposed regulatory text. Approval will allow staff to proceed with completing the 
pending rulemaking to make the emergency amendment permanent. 
 
Second, the Board will consider the additional proposed amendments to section 1399.365 
addressing suctioning, oxygen administration, and CPAP/BiPAP activities. The Board will 
consider whether to approve the proposed regulatory language as presented or with 
modifications. If approved, staff will pursue the additional amendments through a separate 
rulemaking after the pending rulemaking is complete. The Board’s consideration of the 
additional amendments will not change the regulatory text being finalized through the pending 
rulemaking. 
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DEPARTMENT OF CONSUMER AFFAIRS 
TITLE 16. RESPIRATORY CARE BOARD OF CALIFORNIA 

PROPOSED REGULATORY LANGUAGE 

Basic Respiratory Tasks and Services 

Legend: Added text is indicated with an underline. 

Omitted text is indicated by (* * * *) 

Deleted text is indicated by strikeout. 

AMEND SECTION 1399.365 of Division 13.6 of Title 16 of the California Code of 
Regulations to read as follows: 

§ 1399.365. Basic Respiratory Tasks and Services.
(a) For purposes of this section, “assessment” means making an analysis or judgment

and making recommendations concerning the management, diagnosis, treatment,
or care of a patient or as a means to perform any task in regard to the care of a
patient. Assessment as used in this section is beyond documenting observations,
and gathering and reporting data to a licensed respiratory care practitioner,
registered nurse, or physician.

(b) For purposes of subdivision (a) of section 3702.5 of the B&P, basic respiratory tasks
and services do not require a respiratory assessment and include the following:

(1) Patient data collection.
(2) Application and monitoring of a pulse oximeter.
(3) Medication administration by aerosol that does not require manipulation of an

invasive or non-invasive mechanical ventilator.
(4) Heat moisture exchanger (HME) and oxygen tank replacement for patients

who are using non-invasive mechanical ventilation.
(5) Hygiene care including replacement of tracheostomy ties and gauze and

cleaning of the stoma sites.
(6) Use of a manual resuscitation device and other cardio-pulmonary

resuscitation technical skills (basic life support level) in the event of an
emergency.

(7) Documentation of care provided, which includes data retrieved from
performing a breath count or transcribing data from an invasive or
noninvasive ventilator interface.

(8) Observing and gathering data from chest auscultation, palpation, and
percussion.

(c) For purposes of subdivision (a) of section 3702.5 of the B&P, basic respiratory tasks
and services do not include the following:

(1) Manipulation of an invasive or non-invasive ventilator.
(2) Assessment or evaluation of observed and gathered data from chest

auscultation, palpation, and percussion.
(3) Pre-treatment or post-treatment assessment.
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(4) Use of medical gas mixtures other than oxygen.
(5) Preoxygenation, or endotracheal or nasal suctioning.
(6) Initial setup, change out, or replacement of a breathing circuit or adjustment

of oxygen liter flow or oxygen concentration.
(7) Tracheal suctioning, cuff inflation/deflation, use or removal of an external

speaking valve, or removal and replacement of the tracheostomy tube or
inner cannula.

(d) This section does not apply to licensed vocational nurses performing respiratory
care services identified by the Board while working in any of the exempt settings 
listed, and under the conditions specified, in subdivisions (i) and (j) of section 3765 
of the B&P.  

Note: Authority cited: Sections 3702.5 and 3722, Business and Professions Code. 
Reference: Sections 2860, 3701, 3702, 3702.5, 3702.7, 3703, and 3765, Business and 
Professions Code. 
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TITLE 16. PROFESSIONAL AND VOCATIONAL REGULATIONS 
DIVISION 13.6. RESPIRATORY CARE BOARD OF CALIFORNIA 

ARTICLE 6. SCOPE OF PRACTICE 
DEPARTMENT OF CONSUMER AFFAIRS 

 
COMPILATION OF COMMENTS RECEIVED DURING 45-DAY COMMENT PERIOD: 

Basic Respiratory Tasks and Services 
 
The Respiratory Care Board’s (Board) summary of and response to the comments 
received is presented below. 
 
Comment 1:  Anna Ioakimedes, Los Angeles Unified School District 
   Email Dated August 14, 2026 
 
The commenter requests clarification regarding which version of Business and 
Professions Code section 3765 should be used when commenting on the proposed 
regulation because Senate Bill (SB) 1304, if enacted, would amend and renumber 
provisions of section 3765. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 2:  Pediatric Day Health Care Coalition (PDHCC) 
   Email Dated September 18, 2026 
 
The commenter supports the proposed amendment to section 1399.365, which would 
make permanent the emergency regulation clarifying that LVNs working in specified 
exempt settings are not limited to the basic respiratory tasks and services identified in 
section 1399.365. The commenter states that it supported the two prior emergency 
rulemaking packages and continues to supports making the amendment permanent 
without substantive changes. 
 
Recommended Response to Comment: 
The Board appreciates the commenter’s support for the proposed amendment to 
section 1399.365. No change to the proposed text is necessary in response to this 
comment. 
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Comment 3:  California Association of Health Facilities (CAHF) 
   Email Dated September 24, 2026 
 
The commenter states that the proposed permanent amendment to section 1399.365(d) 
references subdivisions (i) and (j) of Business and Professions Code section 3765, but 
those subdivisions will no longer exist when the amendments made by Senate Bill (SB) 
1304 become effective January 1, 2027. The commenter recommends that the Board 
clarify the intended effective date of the permanent regulation and update section 
1399.365(d) to reference paragraph (9) of subdivision (a) of section 3765. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 4:  California Association of Health Facilities (CAHF) 
   Email Dated September 24, 2026 
 
The commenter expresses concern that the overall structure of the regulations may 
cause confusion because LVNs and employers must consult statutes, regulations, and 
guidance to determine which respiratory task or service may be performed in exempt 
and non-exempt settings. The commenter encourages the Board to work with the Board 
of Vocational Nursing and Psychiatric Technicians to develop a single, clearly organized 
regulatory framework that identifies respiratory care tasks LVNs may perform in all 
settings, additional tasks authorized in exempt settings, tasks requiring an RCP or 
another provider authorized by law, uses consistent definitions, and aligns the 
regulations with the statutory changes effective January 1, 2027. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make the 
requested amendment. 
 
Sections 1399.365 and 1399.361 serve different purposes. Section 1399.365 identifies 
basic respiratory tasks and services that may be performed in any setting. Section 
1399.361 identifies the respiratory tasks and services that LVNs may perform pursuant 
to the statutory exemptions applicable to specified settings and circumstances under 
Business and Professions Code section 3765. 
 
Maintaining these provisions separately distinguishes the basic respiratory tasks and 
services addressed by section 1399.365 from the respiratory tasks and services 
authorized for LVNs operating under the specified statutory exemptions addressed by 
section 1399.361. Section 1399.365(d) further clarifies this distinction by providing that 
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section 1399.365 does not apply when an LVN is performing respiratory care pursuant 
to the statutory exemptions identified in that subdivision. 
 
The Board therefore does not believe combining these provisions into a single 
regulation would provide additional clarity. To the extent the commenter requests 
broader revisions to the regulatory framework beyond the amendment to section 
1399.365(d), those revisions are outside the scope of this rulemaking. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 5:  LeadingAge California 
   Email Dated September 24, 2026 
 
The commenter states that section 1399.365 may create confusion for providers and 
licensees seeking to determine which respiratory tasks and services LVNs may perform 
in various care settings because the proposed regulation references Business and 
Professions Code section 3765 but does not account for the amendments made by 
Senate Bill (SB) 1304. The commenter states that the regulation will no longer align with 
the statute as of January 1, 2027, and recommends that the Board update the 
regulation to accurately reflect the changes enacted through SB 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 6:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding how the proposed regulations will be 
revised to align with the recently enacted Senate Bill (SB) 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
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Comment 7:  Rosemarie Fejerang 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding which provisions of the proposed 
regulations apply, and which do not apply, to skilled nursing facilities and subacute 
ventilator units. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to section 1399.365 based on this comment. 
 
Section 1399.365 identifies basic respiratory tasks and services that may be performed 
in any setting. Section 1399.361 applies to LVNs performing respiratory care in the 
settings and circumstances specifically exempted by Business and Professions Code 
section 3765. 
 
The settings and circumstances that qualify for these exemptions are established by 
statute. The Board cannot expand those exemptions through regulation to include 
additional settings, such as skilled nursing facilities or subacute ventilator units, that are 
not included in the statute. 
 
Accordingly, LVNs in skilled nursing facilities and subacute ventilator units may perform 
the basic respiratory tasks and services authorized by section 1399.365. Section 
1399.361 applies only when the LVN is practicing under an applicable statutory 
exemption in Business and Professions Code section 3765. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 8:  Los Angeles Unified School District, California School Nurses 

Organization, Association of California School Administrators, 
SELPA Administrators of California, Alameda County Office of 
Education, Office of the Riverside County Superintendent of 
Schools, and Santa Clara County Office of Education 

   Email Dated September 28, 2026 
 
The commenters state that Senate Bill (SB) 1304 amended and renumbered Business 
and Professions Code section 3765 and recommend that the existing statutory 
references in section 1399.365(d) be updated to reflect the renumbered provisions. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations.   
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No change to the proposed text is necessary in response to this comment. 
 
Comment 9: Los Angeles Unified School District, California School Nurses 

Organization, Association of California School Administrators, 
SELPA Administrators of California, Alameda County Office of 
Education, Office of the Riverside County Superintendent of 
Schools, and Santa Clara County Office of Education 

   Email Dated September 28, 2026 
 
The commenters recommend adding Business and Professions Code section 
3765(a)(10) to section 1399.365(d). The commenters state that inclusion of section 
3765(a)(10) is necessary to avoid conflict with the authority provided by Education Code 
section 49423.5 to LVNs under the supervision of a credentialed school nurse. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to add Business 
and Professions Code section 3765(a)(10) to section 1399.365(d). 
 
Subdivision (d) identifies statutory exemptions under which section 1399.365 does not 
apply. Business and Professions Code section 3765(a)(10) specifically authorizes LVNs 
to perform suctioning and other basic respiratory tasks and services identified by the 
Board. Those basic respiratory tasks and services are identified in section 1399.365. 
Therefore, section 1399.365 continues to apply to LVNs performing basic respiratory 
tasks and services pursuant to section 3765(a)(10). 
 
Education Code section 49423.5 authorizes an LVN, under the supervision of a 
credentialed school nurse, to provide the basic respiratory services authorized by 
Business and Professions Code section 3765(a)(10). It does not provide an exemption 
from section 1399.365. Adding section 3765(a)(10) to subdivision (d) would incorrectly 
indicate that section 1399.365 does not apply to those LVNs.  
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 10:  Sara M. Granda 
   Email Dated September 28, 2026 
 
The commenter requests clarification regarding the applicability of sections 1399.361(a) 
and 1399.365(d), including how to determine which statutory exemption under Business 
and Professions Code section 3765 applies to a particular care arrangement. The 
commenter requests that the Board address individual nurses, agency-employed 
nurses, and registry arrangements separately where the applicable statutory conditions 
differ, identify the applicable operative dates and framework governing practice during 
the transition, and clarify that a residential address or payment authorization does not 
establish that all conditions of a statutory exemption have been satisfied. 
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Recommended Response to Comment: 
The Board has reviewed and considered the comment. Section 1399.365(d) clarifies 
that section 1399.365 does not apply when an LVN is performing respiratory care 
pursuant to one of the statutory exemptions identified in that subdivision. Whether a 
particular care arrangement qualifies for an exemption is determined by the 
requirements of Business and Professions Code section 3765. A residential address, 
payment arrangement, or way an LVN is employed does not, by itself, establish that the 
requirements of a statutory exemption have been met. 
 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations.   
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 11:  California Hospital Association (CHA) 
   Email Dated September 28, 2026 
 
The commenter supports permanent adoption of the amendment to section 1399.365 as 
necessary to prevent interruptions in patient care. However, the commenter states that 
Senate Bill (SB) 1304 added additional exempt settings and that the proposed 
regulation will no longer align with Business and Professions Code section 3765 when 
those statutory amendments become effective January 1, 2027. The commenter 
recommends that the Board revise the regulation to reflect the statutory changes made 
by SB 1304. 
 
Recommended Response to Comment: 
The Board agrees that section 1399.365 should accurately reference the applicable 
provisions of Business and Professions Code section 3765 as amended by SB 1304. 
The Board intends to address the necessary conforming changes pursuant to section 
100 of title 16 of the California Code of Regulations. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 12:  California Hospital Association (CHA) 
   Email Dated September 28, 2026 
 
The commenter expresses concern with the setting-specific framework governing LVN 
providing respiratory care. The commenter states that limitations on LVNs performing 
respiratory tasks in skilled nursing facilities and subacute units have resulted in staffing 
changes, increased costs, and potential impacts on patient access to care. The 
commenter states that it would support a regulatory framework allowing LVNs to 
perform respiratory tasks and services in any setting when the LVN has received the 
training specified in SB 1304. 
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Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make the 
requested amendment. 
 
Business and Professions Code section 3765 establishes specific exemptions that 
authorize LVNs to perform respiratory care in the settings and under the conditions 
specified by statute. The Board’s regulations cannot expand those exemptions to 
settings or circumstances not authorized by the Legislature. 
 
Section 1399.365 identifies basic respiratory tasks and services that may be performed 
in any setting. Section 1399.361 separately identifies the respiratory tasks and services 
that LVNs may perform in the exempt settings and under the conditions specified in 
section 3765. 
 
Completion of the training required by SB 1304 does not independently expand those 
statutory exemptions to additional settings. Accordingly, the Board cannot authorize 
LVNs to perform the additional respiratory care permitted under those exemptions in 
any setting solely based on completion of specified training. 
 
No change to the proposed text is necessary in response to this comment. 
 
Comment 13:  California Hospital Association (CHA) 
   Email Dated September 28, 2026 
 
The commenter requests clarification that LVNs may place a non-invasive oxygen 
delivery mask on a patient in any setting when directed by a physician or registered 
nurse. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to section 1399.365 based on this comment. 
 
The proposed amendment to section 1399.365 is limited to subdivision (d), which 
clarifies the applicability of section 1399.365 to LVNs performing respiratory care 
pursuant to specified statutory exemptions in Business and Professions Code section 
3765. The commenter’s request concerns the respiratory tasks and services identified 
elsewhere in section 1399.365 and is outside the scope of the amendment proposed in 
this rulemaking. 
 
No change to the proposed text is necessary in response to this comment. 
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Comment 14:  California Assisted Living Association (CALA) 
   Email Dated September 28, 2026 
 
The commenter supports the overall direction of the proposed regulations but requests 
additional flexibility for LVNs employed by co-located continuing care retirement 
communities that operate both exempt and non-exempt settings. The commenter 
requests that LVNs be permitted to provide respiratory care across the campus when 
exempt and non-exempt settings are co-located. 
 
Recommended Response to Comment: 
The Board has reviewed and considered the comment and declines to make 
amendments to the proposed text based on this comment. 
 
Business and Professions Code section 3765 identifies the specific settings and 
circumstances that are exempt. Co-location of an exempt setting with a non-exempt 
setting does not extend the statutory exemption to the non-exempt setting. 
 
The Board does not have authority through this rulemaking to expand the statutory 
exemptions established by the Legislature. Such a change would require an 
amendment to the statute.  
 
No change to the proposed text is necessary in response to this comment. 
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TITLE 16. PROFESSIONAL AND VOCATIONAL REGULATIONS 
DIVISION 13.6. RESPIRATORY CARE BOARD OF CALIFORNIA 

ARTICLE 6. SCOPE OF PRACTICE 
DEPARTMENT OF CONSUMER AFFAIRS 

 
PROPOSED REGULATORY LANGUAGE: 

Basic Respiratory Tasks and Services 
 

Legend: Added text is indicated with an underline. 
 Omitted text is indicated by (* * * *) 
 Deleted text is indicated by strikeout. 

 
AMEND SECTION 1399.365 of Division 13.6 of Title 16 of the California Code of 
Regulations to read as follows: 
 
1399.365. Basic Respiratory Tasks and Services. 
(a) For purposes of this section, “assessment” means making an analysis or judgment 
and making recommendations concerning the management, diagnosis, treatment, or 
care of a patient or as a means to perform any task in regard to the care of a patient. 
Assessment as used in this section is beyond documenting observations, and gathering 
and reporting data to a licensed respiratory care practitioner, registered nurse, or 
physician. 
(b) For purposes of subdivision (a) of section 3702.5 of the B&P, basic respiratory tasks 
and services do not require a respiratory assessment and include the following: 

(1) Patient data collection. 
(2) Application and monitoring of a pulse oximeter. 
(3) Medication administration by aerosol that does not require manipulation of an 
invasive or non-invasive mechanical ventilator. 
(4) Heat moisture exchanger (HME) and oxygen tank replacement for patients 
who are using non-invasive mechanical ventilation or a tracheostomy tube. 
(5) Hygiene care, including replacement of tracheostomy ties and gauze and 
cleaning of the stoma sites. 
(6) Use of a manual resuscitation device and other cardiopulmonary resuscitation 
technical skills (basic life support level) in the event of an emergency. 
(7) Documentation of care provided, including data retrieved from performing a 
breath count or transcribing data from an invasive or non-invasive ventilator 
interface. 
(8) Observing and gathering data from chest auscultation, palpation, and 
percussion. 
(9) Application, set up, administration, adjustment of oxygen flow rates, titration, 
weaning, and discontinuation of oxygen therapy pursuant to a patient-specific 
order, including oxygen tank replacement or transfer of established oxygen 
therapy from one oxygen source to another.  
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(10) Placement or removal of a mask or interface used to deliver non-invasive 
ventilation, including continuous positive airway pressure (CPAP) or bilevel 
positive airway pressure (BiPAP), and turning the device on or off pursuant to a 
patient-specific order.  

(c) For purposes of subdivision (a) of section 3702.5 of the B&P, basic respiratory tasks 
and services do not include the following: 

(1) Setup or mManipulation of an invasive or non-invasive ventilator, including 
adjustment of the fit or seal of a mask or interface, or adjustment of any device 
setting or parameter. 
(2) Assessment or evaluation of observed and gathered data from chest 
auscultation, palpation, and percussion. 
(3) Pre-treatment or post-treatment assessment. 
(4) Use of medical gas mixtures other than oxygen. 
(5) Preoxygenation, or endotracheal or nasal suctioning. 
(6) Oral suctioning that enters the oropharynx or beyond.  
(7) Nasal suctioning that enters the nasopharynx or beyond.  
(8) Endotracheal suctioning.  
(9) Tracheal suctioning.  
(10) Tracheostomy tube suctioning when the suctioning device passes beyond 
the distal end of the tracheostomy tube.  
(6 11) Initial setup, change out, or replacement of an invasive or non-invasive 
ventilator breathing circuit or adjustment of oxygen liter flow or oxygen 
concentration.  
(12) Determination of whether to initiate, apply, set up, administer, adjust oxygen 
flow rates, titrate, wean, or discontinue oxygen therapy based on an assessment 
of the patient's condition or response to therapy.  
(7 13) Tracheal suctioning, Inflation or deflation of a tracheostomy cuff, inflation 
or deflation, use or removal of an external speaking valve, or removal and or 
replacement of the tracheostomy tube or inner cannula, or placement, removal, 
or replacement of an external speaking valve, tracheostomy cap, or HME, except 
for removal and replacement for purposes of suctioning within the tracheostomy 
tube. 

(d) This section does not apply to licensed vocational nurses performing respiratory 
care services identified by the Board in section 1399.361 while working in any of the 
exempt settings listed, and under the conditions specified, in subdivisions (i) and (j) 
(a)(9)(C) of section 3765 of the B&P. 
 
Note: Authority cited: Sections 3702.5 and 3722, Business and Professions Code. 
Reference: Sections 2860, 3701, 3702, 3702.5, 3702.7, 3703 and 3765, Business and 
Professions Code. 
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